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court the preponderance of evidence may be against the party on whom 
rests the burden of the issues. Burch, J., dissenting. 

The principal case is sustained by several other cases. Jansen v. City 
of Atchison, 16 Kan., 358; Howard v. Blythe, 32 Tex., 800; Gregory v. 
Nesbit, 35 Ky. (5 Dana), 419. But, although there are no cases to the 
contrary, the cases supra, either expressly or impliedly, held that there is 
no distinction between a demurrer to evidence and a motion for non-suit. 
The question raised by a motion for non-suit is, whether or not the points 
raised by the evidence are competent to support the issue, and not whether 
the evidence is sufficient to support these points. Bridger v. Ashville & 
Spartanburg Ry, Co., 25 S. C, 24; Munroe v. Williams, 35 S. C, 572. 
The question raised by a demurrer to evidence is whether or not the facts 
of the evidence, granting them to be true, support the issue. United States 
v. Smith, 24 U. S. (n Wheat), 171; Gates v. Nobles, 1 Root (Conn.), 
344; Humphrey's Admr. v. Wesfs Admrs., 3 Rand (Va.), 516. Hence 
one raises the question of the competency of facts if established, the other 
the sufficiency of the facts though competent. 

It is well settled that a motion for non-suit can not be sustained if there 
is a conflict of evidence or a question of fact to be determined. Chi. & N. 
W. Ry. Co. v. Olney, 71 Fed., 95; Wheaton v. Newcombe, 48 N. Y. 
Super. (16 J. & S.), 215. It is equally well settled that the legal sufficiency 
of evidence is a question of law exclusively for the court. Cuikshank v. 
Fourth Nat. Bank, 26 Fed., 584; Belt v. Marriott, 9 Gill (Md.), 331; 
Thalheimer v. Lamont, 9 N. Y. St. Rep., 439. In the end, a demurrer to 
evidence admits the truth of all the plaintiff's evidence — which would elimi- 
nate the conflict — and considers it in the most favorable light possible for 
the plaintiff. Thornton v. Bank of Washington, 28 U. S. (3 Pet.), 36; 
Dormandy v. State Bank, 3 111. (2 Scram.), 236; Patrick v. Hallet, 1 Johns 
(N. Y), 241. 

Witnesses — Credibility — Evidence. — City op Montgomery v. Wyche, 
S3 So., 786 (Ala.). — Held, that where a plaintiff sueing for a personal in- 
jury testified that he believed in the existence of physical pain, evidence 
that he was a Christian Scientist, and as such, denied in his religious be- 
lief the existence of pain, was properly excluded, if introduced to impeach 
his credibility. 

The general American rule agrees with the case under discussion, and 
holds that laws providing that no person shall be incompetent to testify 
on account of his religious belief, have been interpreted to prevent any 
inquiry into that belief for the purpose of affecting credibility. State v. 
Scheleusky, 128 111. App., 1 ; People v. Copsey, 71 Cal., 548. Such laws as 
referred to have generally been passed throughout the country. State 
Const, of Cal., Preamble, Art 1, 3; N. H. Const., Bill of Rights, Art. 5; 
Alabama Const., Sec. 3, and so it has been held that it could not be shown, 
for the purpose of discrediting a witness' testimony, that he did not be- 
lieve in God. Dickinson v. Beal, 10 Kan. App., 233. Nor can the testi- 
mony of a child, otherwise competent, be impeached because it could know 
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nothing of God. White v. Conron, 96 Ky. 180. And it has been held that 
a witness who has made former statements of his belief, can not be im- 
peached for retraction. People v. Jenness, 5 Mich., 305. The leading 
case in opposition to the case under consideration holds that a witness may 
be interrogated as to the existence of a God, and that it may thus be 
shown that he does not realize the importance of false swearing, making a 
distinction between his competency and his credibility. Staubro v. Hop- 
kins, 28 Barb. N. Y. 265. The English rule is in accord with this. King 
v. Taylor, Peake's Cases II. In one American state it is held that it is a 
question of fact for the judge whether a person who does not believe in 
a deity is competent to testify. Free v. Buckingham, 59 N. H., 219. 



